Victim Impact in Capital Cases.
Pandora’s Box Now Open

by Roland J. Steinle, 111, Deputy L egal Defender

On April 29, 1999, A.R.S. § 13-703(C) was amended to permit victim impact evidence. The
change reads.

In evauating mitigating circumstances, the court shal congder any information
presented by the victim regarding the murdered person and the impact of the murder on
the victim and other family members. The court shal not consder any recommendation
meade by the victim regarding the sentence to beimposed. A victim may submit a
written impact statement, an audio or video tape statement or make an oral impact
statement to the probation officer preparing the presentence report. The probation
officer shall consider and include in the presentence report the victim impact information
regarding the murdered person and the economica, physical and psychologica impact
of the murder on the victim and other family members. The victim hastheright to be
present and to testify a the sentencing hearing. The victim may present information
about the murdered person and the impact of the murder on the victim and other family
members.

The amendment opens the door to evidence of physica, emotiond, and psychologica impact of
the murder on the victim and the other family members, however, nowhere doesit discusswhat is
proper impact evidence, the burden of proof, or whether the Rules of Evidence apply when the state
introducesit. Thus, the legidature has opened up “Pandora s Box.” With this amendment it would
gppear that the legidaure isfindly filling the gep after the Supreme Court found that the Eighth
Amendment erects no per se barriersto thiskind of evidencein Payne v. Tennessee.! However, the
method that they chose to use creates congtitutiona  problems which were not addressed in Payne.

In Payne, the evidence of victim impact was admitted in rebutta to evidence presented by the
defense including the fact Payne was a churchgoing person who did not drink and cared for children,
thereby showing the crimes were inconsstent with his character. Further, the prosecutor used it to
bolster his argument why the crime was especialy crud, heinous, and atrocious or, in other words, why
he had proven one of the aggravating factors. 1t was not admitted pursuant to astatute or arule. The
Tennessee Supreme Court found it to be “technicaly irrdlevant” but concluded it was harmless error.
The U.S. Supreme Court affirmed, finding that the Eighth Amendment does not erect any per se
barriersto this evidence.

Under the legidative amendments, rather than just say that the court could consider this



evidence, they chose to wrap it around the court’ s specific condderation of mitigating circumstances.
In so doing, they created problems of condtitutiona dimensions. Before looking at the problems, one
must first ook a the way the court viewed this evidence after the Payne decision. Victim impact
information was not relevant to any aggravating factor and therefore legdly inadmissble. In State v.
Bolton,? the court stated:

Defendant argues that admission of these statements violated his right to due process of
law and his right againgt infliction of cruel and unusud punishment. We acknowledge
that family testimony concerning the gppropriate sentence may violate the Condtitution if
presented to a capital sentencing jury. See, Payne v. Tennessee, 501 U.S. 808, 111
S.Ct. 2597, 115 L.Ed.2d 720 (1991); Booth v. Maryland, 482 U.S. 496, 107 S.Ct.
2529, 96 L.Ed.2d 440 (1987). We dso acknowledge that victim impact testimony is
not relevant to any of our Satutory aggravating factors.  Atwood, 171 Ariz. at 656,
832 P.2d at 673.

These principles were resffirmed in State v. Williams.® It is clear from these cases that the
court took the same approach that the Tennessee Supreme Court did. 1n both cases, the court did not
reverse the sentencing, nor did the court remand for further re-sentencing. In Williams then Chief
Justice Feldman specidly concurring made the following comments:

| believe the time is near for the court to take a position forbidding the introduction of
evidence cdculated to influence the sentencing judge in a manner forbidden by the law.
It should not be offered by the prosecution or permitted by the court.*

The legidature, in its amendment, has sought to create arule of evidence to dlow impact
evidence when the court considers mitigeting circumstances. Obvioudy the legidature till believesit is
not relevant on any aggravating circumgances. It certainly could have said “in conddering aggravating
circumgtances.” The legidature could have crested anew aggravating factor smilar to A.R.S. 8§ 13-
702(C)(9).° The legidature could have used language which stated the court generdly should consider
it similar to the provisonsof A.R.S. § 13-702(E).* However, the legidature sated that the only place
where the court isto consder it isin evauaing [weighing] mitigating circumstances. The amendment is
dlent on what weight the court should give to this evidence and it does not tell the court how it isto
evduate [weigh] it. Isthe legidature suggesting that the court not give weight to legitimate statutory
mitigating circumstancesin a particular case because of the emotiond and financid impact of the murder
on the family of the victim? What then hgppens to nongtatutory mitigating circumstances? If that isthe
casg, it violatesthe very grict reguirements of Lockert v. Ohio,” and Eddings v. Oklahoma.? These
cases make it clear that there can be no modifiers of the obligation of the court to listen to and give
weight to mitigating circumstances.

Even before this amendment, when atrid court was weighing the mitigation there was an
argument that the Arizona death pendty process may have been defective by precluding the sentencer



[thetrid judge] from considering circumstances that may be mitigating yet fail to meet the burden of
proof imposed on adefendant. This precludes the sentencing court from weighing evidence of
mitigation that, while not satisfying the evidentiary standard, nonetheless may give the sentencer
reservations about the appropriateness of imposing a sentence of death. Thereisalengthy discusson
concerning thisissuein Adamson v. Ricketts® The court, in Adamson, found that this exclusion of
relevant evidence at the weighing stage violates the principle established by Lockett, and Eddings:. a
sentencing court must weigh dl rdlevant mitigating evidence againgt the aggravating circumsances.

Any modifierswhich restrict the trier of fact from congderation of any mitigetion are
uncondtitutiond. Penry v. Lynaugh.’® In Penry, the defense asked for ajury ingtruction which would
have alowed the jury to consder the mentd retardation of the defendant. When the trid court refused
the ingtruction, the Court concluded that it could not be sure the jury was able to give effect to the
mitigating evidence of mentd retardation. In doing so the Court stated:

Indeed, it is precisely because the punishment should be directly related to the persona
culpability of the defendant that the jury must be dlowed to consder and give effect to
mitigating evidence relevant to a defendant’ s character or record or the circumstances
of the offense. Rather than creating the risk of an unguided emotiona response, full
congderation of evidence that mitigates againgt the death pendty is essentid if the jury
isto give a‘reasoned moral response to the defendant’ s background, character, and
crime!

The issue then becomes. does the amendment to 703(C) create a modifier which precludesthe
sentencer from giving congderation and weight to what would otherwise be relevant mitigating evidence
or does 703(C) reduce the weight that the court might otherwise give mitigating evidence? Clearly, this
victim impact evidence does nat fit the traditiona definitions of amitigating circumstance.

In order to begin the andys's, one must first look a what isamitigating circumstance. A.R.S. 8
13-703 (G) provides:

G. Mitigating circumstances shdl be any factors proffered by the defendant or the
State which are rdlevant in determining whether to impose a sentence less than deeth,
including any aspect of the defendant’ s character, propendties or record and any of the
circumstances of the offense.. . .

The following definition of mitigation is what has been used to ingruct juriesin North Caroling,
Missssippi, and Cdifornia

Mitigating circumstances are not intended as a judtification or excuse for akilling or to
reduceit to alesser degree of crime than first degree murder. Instead, a mitigating
circumgtance is afact or group of facts which has one of two purposes. (1) amitigating
circumstance may extenuate or reduce the mord culpability of this defendant for this
crime, or (2) amitigating circumstance may make the defendant less deserving of the
extreme punishment of death. Our law requires consderation of more than just the
bare facts of the crime. A mitigating circumstance may stem from any of the diverse



fralties of humankind. In consdering mitigating circumstances, it would be your duty to
consder as amitigating circumstance any aspect of the defendant’ s background,
character, age, education, environment, behavior and habits which make him less
deserving of the extreme punishment of desth. Y ou may consder as a mitigating
circumstance any circumstance which tends to justify the pendty of life imprisonment or
that the defendant contends as a basis for a sentence less than degath.

Clearly, victim impact information would not be relevant under this definition. If relevant
evidence is evidence which has atendency to make the existence of any fact [satutory or nonstatutory
mitigating fact] that is of consequence to the determination [whether to impose death] more or less
probable, then it is ot relevant on mitigating circumstances. In other words, how would victim impact
make a defendant’ s age under G(5) more probable or less? It could only be used to reduce the weight
that the court might give to thisfactor. The same could be said with regard to “sgnificantly impaired”
under G(1). Itsimpact isonly offered to show the “victim is an individual whose death represents a
unique loss to society and in particular to hisfamily.” Payne.! It ishighly emotiond and it serves no
relevant purpose other than to gpped to the sympathies or emotions of the judge, as pointed out by
Judtice Fldman in the Williams case. It crestes a“risk that the death penaty will be imposed in spite
of factors which may cdl for aless severe pendty.”*? Here, the amendment in 703(C) undercuts the
mitigation offered by the defendant and/or it is a pure apped to passon. Either way, it leadsto
arbitrary, freakish, wanton, and inconsstent results which violate the Eighth and Fourteenth Amendment
to the United States Condtitution.

Severd hypotheticas will illugtrate the point. In one case, an ederly man over 70 years old and
an owner of asmdl junkyard in South Phoenix is killed during the course of burglary. Hiswife of 50
years died earlier in the year, and they have no surviving reatives who would meet the definition of a
victim. In another case, an elderly man over 70 years old and an owner of ajewdry storein North
Phoenix iskilled during aburglary. Heis survived by hiswife, five children, and 10 grandchildren. He
has been active in the community, sponsoring the locd little league team and participating in his church
both financialy and through volunteer work. In each case there are the two aggravating factors of age
of the victim and pecuniary gain. Inthefirg case, thereis no oneto offer impact tesimony. Inthe
second, the court hears substantial impact evidence. In both cases, assume the defendant is suffering
from amentad illness and/or organic brain damage [sSmilar to the defendantsin Sate v. Jimenz and
State v. Stuard*®] which the court has found “significantly impaired” his ability to conform his actionsto
the requirements of law. The court aso finds severd nongtatutory mitigating circumstances. How isthe
court to treat the victim impact information? What weight does it have? |Isthere alikelihood that you
would get a different result in the first case? In the second casg, if the court reduces the mitigating effect
of the subgtantial impairment because the court found the emotional and financia impact on the North
Phoenix victim was subgtantid, clearly therisk that the court would impose deeth increases subgtantialy
because the mitigating evidence would no longer be “sufficiently substantia to call for leniency.” By
doing S0, the court would then violate the dictates of Lockett and Eddings. Additiondly, the
procedure of using victim impact evidence to reduce the weight of a mitigating circumstance has the
same impact on the defendant that the refusd to give an ingruction had in the Penry case. One could
only wonder whether the result would be different in State v. Jimenz and State v. Stuard if the
Supreme Court, after considering victim impact evidence, reduced the mitigating impact of the



substantial impairment suffered by these respective defendants. [Thetrid judge in both cases
originaly imposed deeth.]

From these examples, it seems clear that under the procedure in 703(C), the impact information
isamodifier of the court’s ability to give proffered mitigating evidence itsfull effect. It crestesagrave
risk that the sentence is an unguided response to this highly emotiona impact evidence and thus the
amendment violates the Eighth and Fourteenth Amendment.

Recently, there have been a number of tragic shootings of police officers. Does the status of a
person, i.e., apolice officer F(10), a child under the age of 15 F(9), or an adult over the age of 70
F9), have any impact? This sets up a Stuation where the court finds the sate has proven an
aggravating factor, i.e,, the victim was a police officer or the age of the victim, and the court then
condders this same victim impact evidence in waghing the proffered mitigeting evidence. In effect, itis
double counting the same facts. It carries weight as an aggravator and a the same time reduces the
weight of a potentia mitigator. Under Arizonalaw, the court may find two aggravating factors based
upon the same facts but it can only weigh them once* Isthat possible to do under these
circumstances?

A second problem isthat if impact information can be used as an aggravator and then to reduce
the effect of mitigating evidence, we are moving closer to de facto mandatory sentencing for certain
dassesof victims. In Robertsv. Louisiana®® and Sumner v. Shuman,® the Supreme Court struck
down mandatory sentencing in death cases. A review of those cases shows that the mgjor
condtitutiond problem isthat it prevents the sentencer from congdering mitigating evidence. It is easy
to seethat if the same facts, firdt, are the aggravators and then, secondly, the court uses them to reduce
the weight of any mitigation offered, it will be in fact impossible to meet the high burden of proof to
show that the mitigation is “ sufficiently substantia to cdll for leniency.” In State v. Herrera,'’ the court
found that a combination of factors called for leniency. The victim was a Maricopa County Deputy
Sheriff. If the court reduced the mitigating impact of this combination of factors because of the victim
impact evidence, the Supreme Court may not have reduced the death sentence to life imprisonment. In
State v. Williams*® Justice Feldman observed the following:

We have presumed that the trid judges will ignore such testimony, but one must wonder
how accurate such an assumption may be. The sentencing decision in many capital
casesis difficult enough without subjecting the trid judge to the emotiona pressure of
ligening to the victims understandable, but legdly inadmissible recommendations, often
motivated by the need for cathards and sometimes by the desire for revenge.



V.

If there are these congtitutiona problems with victim impact information, then counsel needs to
mount atwo-prong attack after the jury has returned a guilty verdict. In the pagt, victim impact
information would be contained by a comprehensive motion to seal the presentence report.*°
Generdly, trid judges would not review the presentence report [and the letters from the victims
attached to the report] until after the court had prepared and read its findings after the 703 hearing.
Now one cannot rest upon the old assumptions.

Thefirgt prong is an effective pre-hearing maotion practice. A motion in limine to preclude
victim impact evidence should be filed?® It should include the condtitutional challenges outlined above,
but it dso must be fact specific if the case involves one of these class offenses, i.e., police officer, etc.
A motion to sed the presentence report should still be filed because presentence reports usudly contain
recommendations from investigating police officers, friends, neighbors, and others who would not meet
the satutory definition of avictim.

The next areaiis discovery. Counsd should ing &t that the state in its Rule 15(1)(g) disclosure
specify whom they are cdling for the purpose of establishing this physica, psychologicd, and financid
impact. Counsel should request interviews when they are not prohibited, and copies of any records
which support the victim'’ s family’ s testimony. While counsel may not interview victims, counsd
certainly should have access to any counseling records in order to offer rebutta evidence provided in
ARS. § 13-703(C).2

The second prong is at the hearing itself. Counsdl should request the court to establish whether
the Rules of Evidence gpply, and what burden of proof gpplies [the defense must prove mitigation by
the preponderance of the evidence]. Counsd should object to foundation under Rules 701 and 702
when witnesses attempt to offer “their opinion.”

The key objectionisrdevancy. How isthis evidence relevant to mitigation? How does this
make amitigating fact more or less probable? An essentia part of this objection is a request that the
court perform aRule 403 andyss. By definition, this evidence is extremey emotiond and thereby
prgudicia to a defendant; however, as dl defense lawvyers know, not al harmful evidence will be found
to be prgudicid. Under Rule 403, relevant evidence is excluded if its probative vaue is subgtantidly
outweighed by the danger of undue prejudice. Undue prejudice “means an undue tendency to suggest
decision on an improper basis."? In this context, a decision to impose dezth is based upon the impact
that the deeth of the victim had upon the surviving family, and thereby disregarding legitimate mitigation
inviolation of Lockett and Eddings.

Lastly, counsd should request thet the court, in its specid verdict, make specific findings on the
victim impact and what weight the court gave it -- most importantly, whether the court used impact
information to reduce the weight of any mitigating factor that was proved by the defense. In State v.
Beaty,? the court strongly suggests that the court make very specific findings on each item of mitigation.
One can extend this rationde to the court finding on the impact the court has given to the evidence
presented by the victim.



V.

This brings the discusson full cirde. Victim impact is uncongtitutiona because it preciudes the
court from giving weight to legitimate statutory and nongtatutory mitigation. It reduces the weight, not
because it tends to make the mitigation more or less probable, but rather it does so because the victim's
degth “ represents a unique loss to society, and in particular, to hisfamily.” Assuch, it is not relevant to
mitigation. It may be too late to believe that victim impact information will not be admitted at the capita
sentencing phase; however, we should vigoroudly chalenge the methods used. The defense, under this
method, has adud burden: it must now show that mitigation is sufficiently subgtantia to cal for leniency
and sufficiently substantid to outweigh the psychologicd, physica, and emotiond traumato the
victims?* In many close cases, the dual burden may be impossible to satisfy.
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